
IN THE EIGHTEENTH JUDICIAL CIRCUIT COURT 
DU PAGE COUNTY, ILLINOIS 

 
 

Andrew Schmidt, et al.,   ) 
      ) 

Petitioners,     ) 
      ) 
v.       )  
      )      2016 MR 1670 
Community Consolidated School ) 
District Number 181, et al.,   ) 

) 
Defendants.     ) 
 
 

PLAINTIFFS’ MOTION FOR RECONSIDERATION 
OR ALTERNATIVE RELIEF 

 
 

NOW COME Plaintiffs Andrew Schmidt, et al., by their attorney Bruce 

Davidson, and make this their Motion for Reconsideration of the Court’s 

Final Judgment Order, entered March 27, 2017, or alternatively for leave to 

amend pursuant to 735 ILCS 5/2-616.  In support of their motion, Plaintiffs 

state: 

 
Summary:  This is an action filed pursuant to the Election Code, 

seeking annulment of the election results on Defendant’s referendum 

question presented on the Consolidated Election ballot of November 8, 2016.  

The basis for the statutory challenge was failure to give notice to the 

community as specified in the Election Code (10 ILCS 5/12-5).  This Court 

granted Defendant’s Motion to Dismiss, as supplemented, on March 27, 2017, 
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on the ground, inter alia, that Illinois Public Act 99-935 obviated any error 

and mooted any ground for Plaintiffs’ complaint. 

Ground for reconsideration.  Plaintiffs seek reconsideration because 

Defendants’ position on dismissal, and the Court’s ruling on Defendant’s 

motion therefor, omitted discussing a crucial element of the “special 

legislation” analysis Plaintiffs presented showing PA 99-935 to be invalid 

under Article IV, Section 13 of the Illinois Constitution.1   

A strong possibility exists that Plaintiffs will appeal that adverse 

ruling, absent reversal on reconsideration.  But it is a well-respected 

principle of appellate practice that reviewing courts look to the lower court’s 

reasoning in beginning an analysis; thus, e.g., the rule that Illinois appellate 

courts will ordinarily not consider questions not argued in the Circuit Courts. 

While the key issue presented herein has already been prominently 

presented,2 neither Defendant nor the Court addressed it.  Trusting this was 

due to inadvertence, Plaintiffs believe it only fair to offer a clear opportunity 

for a full discussion and analysis of the material questions presented before 

committing the parties to the appellate process. 

Issue presented.  Is PA 99-935 unconstitutional “special legislation” 

because it creates a classification that cannot be justified by a legislative 

purpose founded in a legitimate state interest? 

                                                
1    “The General Assembly shall pass no special or local law when a general law is or 
can be made applicable. Whether a general law is or can be made applicable shall be 
a matter for judicial determination.” 
2 Plaintiffs’ Response to Defendant’s Motion to Dismiss (at pp. 10-14), filed March 
15, 2017; Report of Proceedings, March 27, 2017, pp. 16-19. 
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Classification.  PA 99-935 purports to change § 12-5 of the Election 

Code, using this language:  

(b) Notice of any public question published in a local, community 
newspaper having general circulation in the political or 
governmental subdivision to which such public question relates 
more than 30 days but not less than 35 days prior to the general 
election held on November 8, 2016 that otherwise complies with 
the requirements of this Section is sufficient notice to satisfy the 
newspaper publication requirement of this Section . . .  .  
[Emphasis added.] 
 

The italicized language creates a classification of public-question ballots: 

those presented on the ballot of November 8, 2016, and those presented on a 

ballot of any other date.3 

General law alternative.  The special legislation should not have been 

enacted because a general law could easily have been made applicable.  There 

was no identified need for the date-classification of public-question balloting.  

The expanded publication window allowed to November 8, 2016, elections 

could have been made applicable to any election, regardless of date. 

Applicable legal standard.  The problem of identifying and ruling on 

“special legislation” has received substantial attention from our Supreme 

Court.  Consequently, the rule is clear: if legislation creates a classification by 

which one class of subjects receives a benefit another similarly situated class 

                                                
3 Defendant misrepresents Plaintiffs’ position on classification by arguing that 
Defendant is not the only taxing body affected by the publication error affecting the 
November 8th election (implying Plaintiffs’ position depends on District 181’s being 
the only subject of PA 99-935).  Plaintiffs readily acknowledge it is not the number of 
subjects affected by special legislation; instead, it is the class members’ relative 
situation: whether one class (otherwise similarly situated – in this case by being a 
public question presented on an election ballot) benefits from the classification while 
the other does not. 
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does not receive, the basis for the classification must be reviewed.  The 

Court’s articulation of the rule has been consistent, 

A special legislation challenge generally is judged under 
the same standards applicable to an equal protection challenge. 
[Citation omitted.] Public Act 89–7 does not affect a 
fundamental right or involve a suspect or quasi-suspect 
classification. [Citation and footnote omitted.]  Thus, the 
appropriate standard for our review of Public Act 89–7 is the 
rational basis test. “Under this standard, a court must 
determine whether the statutory classification is rationally 
related to a legitimate State interest.” [In re Petition of the] 
Village of Vernon Hills, 168 Ill.2d [117] at 123 [1995]. 

 
. . .  [W]e must determine whether the classifications 

created by section 2–1115.1 are based upon reasonable 
differences in kind or situation, and whether the basis for the 
classifications is sufficiently related to the evil to be obviated by 
the statute.   [Emphasis added.] 

 
Best v Taylor Machine Works, 179 Ill. 2d 367, 393-94 (1997).  

 
 
[¶ 23]  . . .  There are two requisite elements to a 

successful special legislation challenge: (1) “ ‘the statutory 
classification at issue discriminates in favor of a select group,’ ” 
and (2) “ ‘the classification is arbitrary.’ ” 2012 IL App (4th) 
110875, ¶ 18 (quoting Crusius, 216 Ill.2d at 325).  [Emphasis 
added.] 

 
  *  *  * 
 
[¶ 59] . . .  The legislature obviously deems peace officers 

employed by a school district, in its own police department, to be 
“so essential that the interruption or termination of [their] 
function will constitute a clear and present danger to the health 
and safety of the persons in the affected community.” See 5 ILCS 
315/3(e) (West 2010) (defining “[e]ssential services employees”). 
Having made that determination, it is irrational, and 
inconsistent with the reasoning of this court’s decision in East 
Side Levee, not to extend the benefits and protection of interest 
arbitration to citizens of those school districts that may 
hereafter employ peace officers in their own police departments. 
As in East Side Levee, there is no reason “for restricting the 
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advantages” of the legislation to a district with characteristics 
currently qualifying and “not extending the same advantages to 
those districts” qualifying “at a subsequent time.” See East Side 
Levee, 54 Ill.2d [442] at 447 [1973].  [Emphasis added.] 

 
Board of Education of Peoria School District No. 150 v. Peoria Federation of 

Support Staff, Security/Policeman's Benevolent & Protective Ass'n Unit No. 

114, 2013 IL 114853 ¶¶ 23, 59. 

 
¶ 22 The special legislation clause expressly prohibits the 

General Assembly from conferring a special benefit or exclusive 
privilege on a person or group of persons to the exclusion of 
others similarly situated. Best v. Taylor Machine Works, 179 
Ill.2d 367, 391, 228 Ill.Dec. 636, 689 N.E.2d 1057 (1997). The 
purpose of the special legislation clause is to prevent arbitrary 
legislative classifications that discriminate in favor of a select 
group without a sound, reasonable basis. Id. Delegates to the 
1870 constitutional convention criticized special legislation as 
enriching particular classes of people at the expense of others. 
Id. at 392, 228 Ill.Dec. 636, 689 N.E.2d 1057 (quoting Debates 
and Proceedings of the Constitutional Convention of the State of 
Illinois, at 578 (remarks of Delegate Anderson)). “Governments 
were not made to make the ‘rich richer and the poor poorer,’ nor 
to advance the interest of the few against the many; but that the 
weak might be protected from the will of the strong; that the 
poor might enjoy the same rights with the rich; that one species 
of property might be as free as another—that one class or 
interest should not flourish by the aid of government, whilst 
another is oppressed with all the burdens.” (Internal quotation 
marks omitted.) Id.  [Emphasis added.] 

 
Moline School District No. 40 v. Quinn, 2016 IL 119704 ¶ 22. 

 
 
The special legislation clause prohibits the General 

Assembly from conferring a special benefit or privilege upon one 
person or group and excluding others that are similarly situated. 
Allen v. Woodfield Chevrolet, Inc., 208 Ill. 2d 12, 21 (2003), 
citing Best v. Taylor Machine Works, 179 Ill. 2d 367, 391 (1997). 
While the legislature has broad discretion to make statutory 
classifications, the special legislation clause prevents it from 
making classifications that arbitrarily discriminate in favor of a 
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select group. In re Estate of Jolliff, 199 Ill. 2d 510, 519 (2002). 
Our inquiry into special legislation issues is thus twofold. We 
must determine whether the statutory classification at issue 
discriminates in favor of a select group and, if so, whether the 
classification is arbitrary. Allen, 208 Ill. 2d at 22, citing Jolliff, 
199 Ill. 2d at 519.  [Emphasis added.] 

 
Crusius v Illinois Gaming Board, 216 Ill. 2d 315, 325 (2005). 
 

In order to sustain PA 99-935, therefore, it is necessary to identify a 

legitimate state interest served by creating the classification.  In enacting PA 

99-935, the legislature made no findings supporting the enactment; nor has 

any legislative history been found with such support.4 

Defendant has attempted to justify the legislation by arguing it serves 

educational needs of Illinois children, and implements the will of the 

November 8th voters.  Both are laudable, and surely legitimate, state 

interests, and would more than adequately support a general law 

permanently amending the notice-publication window from “not more than 

30 days” to “not more than 35 days”.  But neither purpose can be argued to 

support granting that benefit to public questions on the November 8th ballot, 

while not granting it to public questions on any other ballot. 

Checks and Balances.  The 99th General Assembly somehow became 

aware of this local notice-publication problem, and made a legislative 

determination that the November 8th election result ought to stand, and that 

                                                
4 Indeed, with the new statutory language having a total of about 24 hours before 
the 99th General Assembly – at the very end of the Session – there was no 
opportunity for any meaningful committee analysis, or floor debate, at all.  See, 
Plaintiffs’ Response to Defendant’s Motion to Dismiss (pp. 14-15), filed March 15, 
2017. 
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the “clerical error” of early publication should be rectified.  That was a 

legitimate legislative judgment; it remained for the rectification to be 

implemented consistently with the Illinois Constitution. 

The Court is not called upon to review the legislative judgment – either 

to ratify or reject it.  It is the function of the Judiciary solely to determine 

whether the legislative enactment (inspired by its political judgment) 

conformed to the Constitution.  If it did not, it is immaterial to judicial review 

that the Court also finds the statute meritorious; conversely, however, a 

Public Act failing Constitutional muster must be held for naught. 

Had the General Assembly simply amended the publication window – 

by five days – for all time, there would be no “special legislation” issue, and 

the amendment would be Constitutional.  The General Assembly, however, 

declined to extend that benefit to public questions presented on any ballot 

other than that of November 8th.  Unless a rationale consistent with 

legitimate state policy can be articulated for that classification, it is the 

Court’s obligation to fulfill its role as Constitutional check-and-balance on the 

legislative branch, to strike PA 99-935 as impermissible special legislation. 

Other grounds for reconsideration.  In support for their motion for 

reconsideration, Plaintiffs refer the Court to the other points made in 

Plaintiffs’ Response to Defendant’s Motion to Dismiss (pp. 2-9, generally), 

filed March 15, 2017.  In particular, Plaintiffs point out that PA 99-935 is a 

definitive legislative declaration that the November 8, 2016, election was a 
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nullity absent the “cure” the 99th General Assembly purportedly made to § 

12-5 of the Election Code (see, Plaintiff’s Response, id., at pp. 8-9). 

Alternative Prayer for Leave to Amend.  In the event the Court deems 

it fit to deny reconsideration, Plaintiffs pray leave to amend their complaint 

pursuant to 735 ILCS 5/2-616, which amendment “may enable plaintiffs to 

sustain the claim for which it was intended to be brought”.  Specifically, 

Plaintiffs would allege additional standing as taxpayers, and challenge 

Defendant’s contemplated spending pursuant to a bond issue not lawfully 

authorized; cf., Veazey v. Rich Twp. High Sch. Dist. 227, 2016 IL App (1st) 

151795. 
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CONCLUSION 
 
 

Wherefore, for the reasons stated herein, Plaintiffs pray this 

Honorable Court will reconsider its judgment order of March 27, 2017, and 

will enter an order denying Defendant’s motion, as supplemented, to dismiss 

the Complaint herein, and will set the matter for such other proceedings as 

may be appropriate in the circumstances. 

Respectfully submitted, 
 
 
 
     Bruce Davidson, 
        Attorney for Plaintiffs 

Bruce Davidson 
   DuPage Atty No. 18954 
733 North Oak Street 
Hinsdale IL 60521 
Akivida@aol.com 
630-947-3117   
 
Of Counsel: 
Clinton A. Krislov (Cook Co. Atty. No. 26711) 
Founder/Acting Director 
  Center for Open Government(sm) Law Clinic 
Law Offices of IIT Chicago-Kent College of Law 
565 West Adams Street, Suite 600 
Chicago IL 60661 
ckrislov@kentlaw.iit.edu 
312-606-0500 

/s/  
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CERTIFICATE OF SERVICE 
 

I, Bruce Davidson, an attorney, hereby certify that I have caused a 
copy of the foregoing Motion for Reconsideration to be served upon 
Defendants by electronic transmission to:  wgleason@hauserizzo.com, 
jizzo@hauserizzo.com, dboyle@hauserizzo.com, and tpanoff@mayerbrown.com 
I further certify that I have caused a copy of the same with the United States 
Postal Service for delivery (postage pre-paid) by first-class mail to: 

 
William F. Gleason, Esq. 
John M. Izzo, Esq. 
Daniel M. Boyle, Esq.  
Hauser Izzo, LLC 
19730 Governors Highway,  

          Suite 10 
Flossmoor IL 60422 
 
Thomas V. Panoff, Esq. 
Mayer Brown LLP 
71 South Wacker Drive 
Chicago IL 60606 
 

DATED:  April 26, 2017 
 
 
          Bruce Davidson 

Bruce Davidson 
   DuPage Atty No. 18954 
733 North Oak Street 
Hinsdale IL 60521 
Akivida@aol.com 
630-947-3117 
 
Of Counsel: 
Clinton A. Krislov (Cook Co. Atty.No. 26711) 
Founder/Acting Director 
  Center for Open Government(sm) Law Clinic 
Law Offices of IIT Chicago-Kent College of Law 
565 West Adams Street, Suite 600 
Chicago IL 60661 
ckrislov@kentlaw.iit.edu 
312-606-0500 
 

/s/  
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