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INTRODUCTION 

Plaintiffs brought this lawsuit to remedy alleged procedural irregularities as to when notice 

was published for the referendum.  The entire lawsuit is premised on seeking a judicial declaration 

that the referendum was “invalid.”  With the recent enactment of Public Act 99-935, however, 

Plaintiffs’ lawsuit has become moot because the General Assembly expressly ratified the validity 

of the referendum (and similarly situated referenda).  Now that the case is moot, the proper course 

is for the Court to dismiss this lawsuit for lack of subject matter jurisdiction.  And even if subject 

matter jurisdiction did exist, as shown by the District in its briefing, there are many additional, 

independent reasons to dismiss this lawsuit as a matter of law.  Each day that the financing and 

construction of this project are delayed due to this lawsuit costs the taxpayers of the District 

significant sums of money and further threatens to derail the new school building approved through 

the democratic will expressed by the taxpayers.  The District therefore respectfully asks that the 

Court promptly dismiss Plaintiffs’ lawsuit as a matter of law. 

A. Plaintiffs’ claims should be dismissed pursuant to Section 2-619. 

 

1. Subject matter jurisdiction is lacking because Public Act 99-935 renders this case moot. 

District 181 demonstrated in its motion to supplement that the enactment of Public Act 99-935 

on February 17, 2017 has rendered this case moot.  Supplemental Mot. at 4-6.  The General 

Assembly expressly affirmed through Public Act 99-935 that the referendum at issue was 

procedurally valid and thus deprived plaintiffs of their only substantive claim in this lawsuit:  a 

judicial declaration that the referendum be declared “invalid.”  Complaint at 7.  Because the 

General Assembly has made it impossible for this Court, or any court, “to grant effectual relief to 

the complaining party” this Court lacks subject matter jurisdiction and this case should be 

dismissed in its entirety.  Felzak v. Hruby, 226 Ill.2d 382, 392 (2007).  As demonstrated below, 
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Plaintiffs’ meritless attempts to challenge the constitutionality of Public Act 99-935 do not alter 

this conclusion. 

 A lack of subject matter jurisdiction can be raised at any time, even by this Court sua 

sponte, “since the lack of subject matter jurisdiction deprives the trial court of all power except to 

dismiss the action.”  Brandon v. Bonnell, 368 Ill. App. 3d 492, 501-02 (2d Dist. 2006).  It is well 

established that “in order to invoke the subject matter jurisdiction of the circuit court, a plaintiff’s 

case, as framed by the complaint or petition, must present a justiciable matter.”  Bellville Toyota, 

Inc. v. Toyota Motor Sales, USA, Inc., 199 Ill.2d 325, 334 (2002).  The Illinois Supreme Court has 

explained that a “’justiciable matter’ is a controversy appropriate for review by the court, in that it 

is definite and concrete, as opposed to hypothetical or moot, touching upon the legal relations of 

the parties having adverse legal interests.”  Id. at 335 (emphasis added).   As such, a moot case—

one where the court cannot “grant effectual relief to the complaining party”—must be dismissed 

for a lack of subject matter jurisdiction, even when the mootness occurs after the complaint is filed, 

including on appeal.  Felzak, 226 Ill.2d 392. 

Plaintiffs’ entire theory of liability in this lawsuit is that the referendum was procedurally 

improper and thus the results were “invalid.”  Even assuming arguendo that this were true—as the 

District has shown in its briefing, it is not—the enactment of Public Act 99-935 has now cured any 

procedural irregularity such that there is no effective relief for the Court to grant to Plaintiffs.  The 

General Assembly could not have been clearer in enacting Public Act 99-935 that the notice that 

occurred for the referendum at issue here “shall for all purposes be deemed to have been given in 

accordance with this Section….”  Public Act 99-935.  The Illinois Supreme Court has emphasized 

that “courts in Illinois do not decide moot questions, render advisory opinions, or consider issues 

where the result will not be affected regardless of how those issues are decided.”  In re: Alfred 
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H.H., 233 Ill.2d 345, 351 (2009).  Accordingly, the proper result here is for the Court to dismiss 

this moot case for lack of subject matter jurisdiction. 

Perhaps recognizing that Public Act 99-935 has mooted their case, Plaintiffs make two baseless 

challenges to the constitutionality of Public Act 99-935.  Setting aside the fact that “legislative 

enactments enjoy a heavy presumption of constitutionality” and that “Courts have a duty to sustain 

legislation whenever possible and resolve all doubts in favor of constitutional validity,” Friends 

of Parks v. Chicago Park Dist., 203 Ill.2d 312, 320 (2003) (internal quotations omitted), both 

constitutional arguments made by Plaintiffs are contrary to settled law. 

First, Plaintiffs argue that Public Act 99-935 is “special legislation” enacted contrary to Article 

IV, Section 13 of the Illinois Constitution.  Plaintiffs are wrong.  The Illinois Supreme Court held 

as recently as last year that “a law does not automatically run afoul of the prohibition against 

special legislation merely because it affects only one class of entities and not another.”  Moline 

School Dist. No. 40 Board of Ed. v. Quinn, 2016 IL119704, ¶ 22.  Instead, to potentially run afoul 

of Article IV, Section 13, “the statute must confer on a person, entity, or class of persons or entities 

a special benefit that is denied to others who are similarly situated.”  Id.  There is no such “special 

benefit” here.  Public Act 99-935 is not limited just to the District. It applies with equal force to 

all referenda held on November 8, 2016 where the required notice was published 30-35 days prior 

to the referendum.  By its very terms, therefore, Public Act 99-935 does not fall within the 

definition of “special legislation.”   

And even if it did, it is beyond dispute that the General Assembly’s conduct was not 

“arbitrary,” which is a necessary, additional condition for a statute to be held unconstitutional 

under Article IV, Section 13.  Id. at ¶ 23. Indeed, it is hard to envision more core and important 



4 
 

governmental functions than affirming the will of the people through their vote or providing for 

the education of its citizens, both of which are advanced by Public Act 99-935. 

Similarly, Plaintiffs’ second constitutional argument—a purported violation of Article IV, 

Section 8(d)—is misguided for numerous reasons.  First, Public Act 99-935 was an enrolled bill.  

See Exhibit A.  Under the “enrolled bill” doctrine, an enrolled bill “is conclusively presumed to 

have met all procedural requirements for passage.”  Friends of Parks, 203 Ill.2d at 328-29.  The 

Illinois Supreme Court has further held that, under the enrolled bill doctrine, courts “will not 

invalidate legislation on the basis of the three-readings requirement” and that the doctrine thus 

“preclude[es] judicial review.”  Id. at 329.  Under Illinois Supreme Court precedent, therefore, 

Plaintiffs’ argument under Article IV, Section 8(d) is not justiciable.  Second, Plaintiffs are wrong 

on the facts.  As the bill history for Public Act 99-935 demonstrates, the bill title was indeed read 

three times in each chamber of the General Assembly.  See Exhibit B.  Plaintiffs’ argument that 

the relevant bill amendment was not read three times misreads the actual language of Article IV, 

Section 8(d), which provides only that “[a] bill shall be read by title on three different days in each 

house.”  Ill. CONST. art. IV, § 8(d) (emphasis).  The title of the bill that passed clearly was read 

three times on different days in each chamber.  See Exhibit B.    In sum, Plaintiffs’ attempt to 

revive their moot case by challenging the constitutionality of Public Act 99-935 is misplaced.  

Plaintiffs’ case was mooted with the enactment of Public Act 99-935 and the Court therefore 

should dismiss the case in its entirety for lack of subject matter jurisdiction. 

2. The publication by the Cook County Clerk was sufficient to comply with Section 12-5. 

Section 12-5 of the Election Code states that “Not more than 30 days nor less than 10 days 

before the date of a regular election at which a public question is to be submitted to the voters of 

a political or governmental subdivision, and at least 20 days before an emergency referendum, the 



5 
 

election authority shall publish notice of the referendum.”  10 ILCS 5/12-5.  There is nothing 

within the plain language of Section 12-5 which sets forth that each impacted election authority 

must publish a notice.  Instead, a publication must be made by an election authority within the 

timeframe set forth in the statute which unquestionably happened when the Cook County Clerk 

had the notice published in the Chicago Tribune on October 28, 2016. 

The statutory language of Section 12-5 can be compared with Section 12-4 of the Election 

Code to demonstrate the difference.  Section 12-4 states, “Not more than 30 nor less than 10 days 

prior to the date of the consolidated and nonpartisan elections, each election authority shall publish 

notice of the election of officers of each political subdivision to be conducted in his or its 

jurisdiction on such election date.”  10 ILCS 5/10-12-4(emphasis added).  As this language makes 

clear, a notice must be published by each election authority for the election of officers.  The 

difference in the language highlights that publication by each impacted election authority is not 

necessary in order for compliance to be found under Section 12-5.  As such, the publication of the 

election notice by the Cook County Clerk which was proper and timely under the statute was 

sufficient to demonstrate compliance under Section 12-5. 

3. The failure to strictly comply with the maximum time guideline set forth in Section 12-5 of 

the Election Code does not require the election results to be declared void. 

 

Plaintiffs apparently confuse the “mandatory/permissive” test with the “mandatory/directory” 

inquiry as they focus on the obligatory nature of the language in Section 12-5.  (Response, pg. 5-

7).  The mandatory/permissive test “refers to an obligatory duty which a governmental entity is 

required to perform.”  People v. Robinson, 217 Ill.2d 43, 51 (2005).  The term permissive refers to 

a discretionary power which a governmental entity may exercise or not as it chooses.  Id. 

Under the mandatory/directory test, which is the germane inquiry in this case, the question is 

whether the failure to comply with a particular procedural step will or will not have the effect of 
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invalidating the governmental action to which the procedural requirement relates.  People v. 

Dalvillar, 235 Ill.2d 507, 516 (2009).  Mandatory and directory provisions are both couched in 

obligatory language, but they differ in that noncompliance with a mandatory provision vitiates the 

governmental action, whereas noncompliance with a directory provision has no such effect.  

People v. Four Thousand and Eight Hundred Fifty Dollars, 2011 ILApp (4th) 100528, ¶24.  It is 

in fact presumed that language issuing a procedural command to a government official indicates 

that the statute is directory.  People v. Robinson, 217 Ill.2d 43, 58 (2005)(emphasis added). 

As this case law makes clear, an obligatory procedural command such as the one found in 

Section 12-5 will be considered directory in most circumstances.  This presumption will be 

overcome only when: (1) there is negative language prohibiting further action in the case of 

noncompliance or (2) when the right the provision is designed to protect would generally be injured 

under a directory reading.  Id. see also, Sutton v. Cook County Officers Electoral Board, 2012 

ILApp(1st) 122528, ¶16-17.  Neither of these exceptions exist here. 

 There is no negative language in Section 12-5 prohibiting further action for noncompliance 

and Plaintiffs never expressly argue that such language exists.  (Response, pg. 5-7).  Instead, 

Plaintiffs argue about timelines in general, such as statutes of limitations.  (Response, pg. 6).  A 

statute of limitations is a prime example of a statute that contains negative language prohibiting 

further action absent compliance.  There is simply no similar language of this type in Section 12-

5 and the Plaintiffs cannot credibly argue that such language exists. 

 In addition, the right that the provision is designed to protect would not be impaired under 

a directory reading either.  The primary purpose of Section 12-5 of the Code is to ensure that the 

public is aware of an election.  Bd. of Ed. of Indian Prairie School District No. 204 v. DuPage 

County Election Commission, 341 Ill.App.3d 327, 332 (2d Dist. 2003).  In this case, the argument 
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is that notice of the election was given too far in advance.  It is has been held that additional notice, 

even if not in conformity with a statute, will be considered directory and effective where substantial 

compliance with a statutory requirement is found and where no prejudice is shown.  Dowsett v. 

City of East Moline, 8 Ill.2d 560, 569 (1956); see also, Fiedler v. Sanitary District of Bloom Twp., 

359 Ill. 221, 225-226 (1935)(notice published too late, yet Illinois Supreme Court held that, “where 

a great body of electors has actual notice of the time and place of holding an election and the 

question submitted, substantial compliance with the statute regarding notice is sufficient where no 

prejudice is shown.”) 

 It is clear that there was publication notice of the referendum in the Hinsdalean on October 

6, 7 and 8.  There was also proper notice posted at the principal office of the Commission at least 

ten days prior to the November 8, 2016 referendum.  A notice of the public question was also 

published in the Chicago Tribune on October 28, 2016.  In addition, a notice of the public question 

was also posted at the administrative offices of the District and information regarding the 

referendum question was published on the District’s website in a timely fashion.  In other words, 

there was repeated, ample and timely notice of this referendum question to the voters of the 

District.  Plaintiffs do not even contend that they were unaware of it or that they were otherwise 

harmed by the excessive notice of the question or somehow suffered prejudice. 

 The cases cited by Plaintiffs do not overcome this argument.  Specifically, Jackson-Hicks 

v. East St. Louis Bd. of Election Comm’s, 2015 IL 118929 (2015) does not help Plaintiffs.  In 

Jackson-Hicks, a candidate for mayor in East St. Louis submitted a petition for election which 

failed to contain an adequate number of signatures as dictated by Section 10-3 of the Election 

Code.  Id. at ¶¶3-6.  In addressing whether substantial compliance could be used to meet the 

signature requirement under Section 10-3 the Illinois Supreme Court deemed that it could not.  It 
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determined that allowing less signatures than required by statute would fail to protect the right 

which the legislature sought to protect:  limiting ballot access to persons meeting the legal 

minimum of interest.  Id. at ¶¶34-35.  Unlike the mandatory signature requirement in Section 10-

3, however, imposing a directory reading to Section 12-5 would not fail to protect the purpose of 

the statute which was to provide notice of a referendum and as, such, the case is distinguishable. 

 The holding of Petition of Voters, 234 Ill.App.3d 294 (2d Dist. 1992) similarly does not 

help Plaintiffs.  In Petition of Voters, a petition was filed challenging a referendum to abolish the 

DuPage County Board of Election Commissioners.  Id. at 295.  After filing the appropriate petition 

in the Circuit Court, a notice of a hearing on the question was not published within the timeframe 

required by Section 28-4 of the Election Code which required notice of the hearing to published 

“not later than 14 days after such filing and not less than 5 days before hearing.” 

It must first be noted that the Court’s analysis confused the “mandatory/directory” analysis 

with the “mandatory/permissive” test.  Id. at 298.  Secondly, this case dealt with notice that was 

“late” as opposed to notice which was too early.  It is quite clear that different interests are being 

protected when a minimum amount of notice is at issue as opposed to early notice.  Lastly, the 

Court further stated that, “we note that this not a case where the legislature’s goal of timely general 

notice was accomplished by some legally cognizable alternative approach.”  Id. at 299.  Unlike 

Petition of Voters, ample notice of the referendum question was provided in various mediums 

within the legally mandated time frame making this case distinguishable. 

 Under Illinois’ law, it is clear that the maximum time guideline for publication notice set 

forth in Section 12-5 of the Election Code is directory.  The plain language of the statute and the 

rights which this section of the statute are designed to protect simply would not be harmed under 

a directory reading.  Since Section 12-5 is directory, the failure to strictly comply does not require 
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the invalidation of the electoral results.  In addition, substantial compliance can satisfy the 

requirements of a mandatory provision of the Election Code under certain circumstances.  Siegel 

v. Lake County Officers Electoral Board, 385 Ill.App.3d 452, 458 (2d Dist. 2008). Plaintiffs fail 

to respond to this argument whatsoever and, as such, they have waived this argument. 

B. Plaintiffs’ claims should be dismissed pursuant to Section 2-615. 
 

1. Plaintiffs’ cause of action is improper under Section 23-24 of the Election Code. 

A proceeding to contest an election is a creature of statute and no right exists, except as 

provided by statute, to bring such an action. Young v. Mikva, 66 Ill.2d 579, 582 (1977).  Absent 

statutory authority, courts are without jurisdiction to hear or determine such an action.  Taylor v. 

Trustees of Schools, 271 Ill. 150, 151 (1915).  It is long-standing Illinois law that the purpose of 

an election contest is to ascertain how many votes were cast for a candidate, or for a measure, to 

thereby ascertain the will of the people.  Zahary v. Emricson, 25 Ill.2d 121, 123 (1962); Coalition 

for Political Honesty v. State Bd. of Elections, 65 Ill.2d 453, 463 (1976); Hoffer v. School District 

U-46, 273 Ill.App.3d 49, 54 (2nd Dist. 1995).  The only statute providing authority for Plaintiffs to 

challenge the election is found in Section 23-24 of the Election Code. 

Section 23-24 of the Election Code, in pertinent part, permits five electors of the political 

subdivision to “contest the results of any such election by filing a written statement in the circuit 

court within 30 days after the result of the election shall have been determined…” for an election 

involving a question of public policy.  10 ILCS 5/23-24 (emphasis added).  This is the only 

statutory basis for jurisdiction set forth by Plaintiffs.  Since Plaintiffs concede that there were a 

sufficient number of votes cast in favor of the referendum question at issue and that they are only 

challenging the notification process for the election, their claims under Section 23-24 fail. 
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Plaintiffs ignore this century-long precedent and contend that they can proceed under Section 

23-24 to contest the validity of an election due to the language found in Section 23-26 of the 

Election Code.  (See Response, pg. 2).  Plaintiffs are mistaken. 

First, as set forth above, there are numerous cases subsequent to the adoption of Section 23-26 

holding that an election contest is limited to ascertaining the number of votes for or against a 

measure.  See Coalition for Political Honesty v. State Bd. of Elections, 65 Ill.2d 453, 463 (1976); 

Hoffer v. School District U-46, 273 Ill.App.3d 49, 54 (2nd Dist. 1995).  In addition, Section 23-26 

does not provide a jurisdictional basis to challenge an election but, instead, discusses a remedy 

that can be entered provided that there is a valid claim under Section 23-24. 

Second, the pertinent language of Section 23-26 referring “to the right of the matter” does not 

mean that a Court has the basis to decide whether an election was “right” as contended by the 

Plaintiffs.  Instead, the purpose of this language is to give the court the authority to confirm the 

election in favor of the side with the most votes as opposed to simply “confirming” or “annulling” 

the election.  Hoffer v. School District U-46, 273 Ill.App.3d at 54-55.  Accordingly, Section 23-24 

is another independent basis on which the Court could dismiss this lawsuit. 

* * * 

WHEREFORE, Defendant COMMUNITY CONSOLIDATED SCHOOL DISTRICT 

NUMBER 181, prays that this Honorable Court: 

1. Grant its Motion to Dismiss; 

2. Enter an order dismissing Plaintiffs’ claims with prejudice; 

3. Award it reasonable costs in defending this matter; and 

4. Grant it any further relief that the Court deems just and equitable. 
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